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flames Burnet of Craigend, Eſg; - - Reſpondent. 
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The Reſpondent's CASE. 


1 OON after the Reformation, an Act paſſed in Scotland in 1587, whereby all Abbey Lands, Sc. were 
h AR, Parl. 29. | dec. the F 
Ja. VI. in 1 Lands of the Crown, and become immediate Vaſſals to his Majeſty, and his Succeſſors, paying the 


Feu- duties, (Fee Farm-rents) and Services, contained in their Infeftments. 


lock Feb. 1624 Notwithſtanding this general Annexation, K. Ja. VI. in 1624, granted a Charter of the Lands formerly 
$2, belonging to New- Abbey, lying in the County of Galloway, to Sir Robert Spotſwood, then Preſident of the 


Court of Seſſion, the Appellant's Great Grandfather, erecting thoſe Lands into a Barony ; and declaring, 
“ That all the Vaſſals, and heritable Tenants, of the ſaid Lands and Barony, ſhould hold their Lands imme- 
% diately of the ſaid Sir Robert Spet/wood, and his Heirs, as their Superiors, as they formerly held the ſame 


of the Abbots of the ſaid Abbey, before the Act of 1587; His Majeſty promiſing, that theſe Lands ſhould | 


< be diſſolved from the ſaid Annexation, by an Act to be paſſed in the next Parliament.” 


In the Parliament 1633, a private Act paſſed, diſſolving from all Acts of Annexation, the Superiority of 
the Kirk Lands of Dunrod, and alſo the Abbacy of Ner-Abbey, with the haill Lands, Baronies, c. thereto 


ue, 


Pech AQ, Parl. 1. By the gth Act of the ſame Parliament, his Majeſty revokes, and declares void, all Grants made by him- 

Ch. I. § 3. 1633. felf, or his Predeceſſors, of any Church Lands annexed to the Crown by the former Acts of Annexation, 

1 [= « where lawful L. ſſolution of the ſaid Annexation was not made by his Majeſty his ſaid deceaſed Father, and his ſaid 
& Predeceſſors, Kings of Scotland, in their Majority, with Conſent of the three Aſtates of Parliament.“ 


oth AR, Parl 1. | | 
Th. 1. 1633. Church Lands is expreſly declared to belong to the Crown. And his Majeſty and Eſtates declare, all Rights 


which prejudge his Majeſty, and his Succeſſors, in the peaceable bruiking, enjoying and poſſeſſing of the 
aid Superiorities, to be null and void.” 5 „ 5 N 

kth Ad, Parl. 1. 

1 in the moſt expreſs Terms, to belong to his Majeſty, and his Royal Succeſſors. And all Rights and Deeds 

« whatſoever, granted by him, or kis deceaſed Father, or Grandmother Queen Mary, of the ſaid Superiorities, are 

« declared void.“ 8 3 . Hh 


Soon after the aforeſaid Act, diſſolving the Lands of New-Abbey from the annexed Property of the 
ſurrender) theſe Lands into his Majeſty's Hands, ad perfetuam remanentiam, being the uſu al and proper Me- 


thod of veſting the Tenant's Eſtate in the Lord. And in that ſame Year, King Charles I. annexed them to 
the Sze of Edinburgh, then newly erected, as a Part of its Revenue. 1 Firs 2 


Recital, that the agreed Price for which they had been ſurrendered by him to his Majeſty, i 


| . n 1634, had not 
been paid. But as nothing followed on this Signature, the Grant was ineffectual, 3 | 


Another Signatu'e, to the ſame Purpoſe, was obtained in 1660, by Alexander Spotſwood, Sir Robert's Son, 
which was alſo ineffectual, as no Charter ever paſſed upon it. 


zd Ad, Parl. 1 


de End, expreſly declared, „ That notwithſtanding this Act, any who have gotten, or ſhall get, any new Infefrment of Su- 
cepts the former © periority of Kirk Lands, the ſame ſhall ſtand good as to ſuch Vaſſals who have given their Conſents to 


ceptions and Ie="46..the-ſaid-Superioritys—- 
vations in the | | 


4  Epiſcopacy being reſtored in 1662, another Ad paſſed, -declaring, “ the Biſhops to be, as to their Patri- 
2 "Go, mo ny and Rents, in the ſame Caſe and Condition as they were in, in the Year 1637.“ Conſequently, the 
| Lands and Barony of New- Abbey reverted to the Biſhops of Zdinhurgh, who held them until Epiſcopacy was 
again aboliſhed at the Revolution; and during that Period, ſome of the Vaſſals of this Barony, who had ir 


in their Option to hold their Lands of the Crown, or of the Lords of Erection, thought ft to accept of Char- 
ters from the Biſhops of Edinburgb. 


bh AR, Pail. 1. Upon this laſt Abolition of Epiſcopacy, the Lands of Neto- Alber again revertcd to the Crown : And by an 
William and 


. . ” . 74 <q 7 * 2 7 , FE) : , 7 » 1) 044 
| Mary, in 1696 Act paſſed in 1690, ** It is enacted and declared, that for removing a Doubts and Eueftions that may ar, aner 
3x 5 1 2 , | | 


* 
9143 
* Ds 


annexed unalienably to the Crown, and declaring, that the Feuars (or Tenants) ſhould hold their 


pertaining, ** and annexing the ſame to the Crown, to the Effect his Majeſty may diſpoſe thereupon at his 


By the 10th Act in the ſame Year, all former Acts of Annexation are ratified, and be Superiority of all 


„and Deeds whatſoever, made and granted to whatſoever Perſon or Perſons, preceedins the Date hereof, 
By the 14th Act in the ſame Year, be Superiorities of all Church Lands annexed to the Crown, are declared, 
Crown, Sir Robert Spotſwood did, in 1634, for the Sum of 3000 J. to be paid by King Charles I. reſign (or 


Upon the Abolition of Epiſcopacy, in 1640, they reverted to the Crown. And it appears, by a Signature 
of K. Cha. I. in 1641, that he intended to re-grant theſe Lands of New- Abbey to Sir Robert Spo!ſward, on a 


. : By an Act paſſed in 1661, the Act of Annexation of 1633, is ratified and confirmed, particularly as to 
bis Ack. towns what regards the Superiorities of Church Lands, and all Grants of ſuch Superiorities are made void: But it is 
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e 

e Superiorities of theſe Lands, &c. which formerly held of Prelates, or Biſhops, & c. and to the Effect the 
Subjects and Vaſſals of theſe Holdings may be put in Aſſurance hereanent, That all theſe Superiorities which 
formerly pertained to the ſaid Prelates, and Biſhops, and their Chapters, or Deans, and others foreſaid, 
do now pertain and belong, and ſhall hereafter pertain immediately to their Majeſties, and their Succeſſors, 
in all Time coming; and that the Vaſſals of theſe Lands, Milns, Fiſhings, heritable Offices, and others, 
which formerly held immediately of the ſaid Prelates, Biſhops, and their Chapters, Deans, and others fore- 
ſaid, do now, and ſhall in all Time coming, hold the ſame immediately of their Majeſties, and their Suc- 
ceſſors, in the fame Form and Manner of holding, as they formerly held of the ſaid Prelates, Biſhops, and 
their Chapters, Deans, and others foreſaid, conform to the ſaid Vaſſals their Infeftments and Rights, made 
and pertaining to them, which are hereby declared to be unprejudged by the aboliſhing of the ſaid Prelates, 
Biſhops, and their Chapters, and others their former Superiors. And it is hereby declared, that it ſhall id be 
le ſome to interpoſe any other Superior betwixt their Majeſties and any of theſe Vaſſals, (who are hereby ordained t9 
hold immediately of their Majeſties, in Manner foreſaid.) And if any Perſon do in the contrary, all ſuch Deeds 


are hereby declared lo be void and null, even altho* the Vaſſal ſhould conſent thereto.” And by the 11th Act, 


' 16th July, 1695. 


Parl. 1706, the Feu duties of all annexed Church Lands are veſted irredeemably in the Lords of EreCtion 
but the Superiority is to remain in the Crown. | 


In 1695, Jobn Spotſwood, the Appellant's Father, petitioned the Parliament of Scotland, ſetting forth the 


above-recited Tranſaction with King Charles I. in 1634, and Signatures in 1641 and 1660, praying a new Signa- 


ture of Reſtitution, and to be put into the immediate Poſſeſſion of the Lands and Barony of New- Abbey ; —— 
which was referred to a Committee; who, after examining the Allegations of the Petition, made their Report: 


Whereupon it was declared,“ That the Clauſe in the Act of Parliament 1662, reſtoring Biſhops to their 


* Eſtates and Poſſeſſions by them enjoyed in the Year 1637, cannot prejudge the Petitioner ; and that the 
% Price never being as yet paid, the ſaid Lands and Barony, of New-Abbey, and others, do appertain and be- 

long to the ſaid John Sporſwood, or at leaſt the foreſaid Price thereof, with Annualrent thereof, ever 
ſince Sir Robert ceded and gave up his Poſſeſſion : And therefore they recommended, and do hereby in all 


« Humility recommend to his Majeſty, and to the Commiſſioners of Treaſury and Exchequer, that a new | 


Signature be paſſed in Favour of the ſaid John Spotſwood Petitioner, conform to the Signature formerly 


e granted to his Grandfather in the Year 1641, and alſo to order him to be put in Poſſeſſion until the foreſaid 
„Pries be paid.“ . EG . 5 : 


5 Nothing however was done upon this Parliamentary Declaration and Recommendation for Forty-three | 
Fears; at the end of which the Reſpondent having ſerved himſelf Heir to his Father, brought an Action in 
the Court of Seſſion, againſt the Officers of State, on his Majeſty's Behalf, for eſtabliſhing his Right to the 


1758. 


*  Tnterlocutor, 
June 28, 1740. 


f 


15th Feb. 1742. 


faid Lands of New- Abbey: And after hearing Parties, the Court, by Interlocutor of 28th Fune, 1740, 


found, © Thar altho? it appears to them that the Purſuer is juſtly intitled to a Charter from the Crown, of 
the Lands of New-Abley in queſtion, or Payment of the Price thereof, in virtue of the Act and Recom- 
« mendation of the Parliament of Scotland in the Year 1695, in Favour of Mr. John Spotrſword his Father 
« deceaſed; that they have no Juriſdiction to grant any Execution upon that Act for obtaining of ſuch Char- 
ter, or recovering of the Price; leaving the Purſuer to make his humble Applications to the Crown, for a 
« proper Charter, in the Terms of the ſaid Act of Parliament, as he ſhall be adviſed.” ? 


; The Appellant ſoon after obtained a Charter under the Great Seal from his late Majeſty, reciting the ſaid 
Declaration of Parliament 1695, and Recommendation of the Court of Seſſion 1740, and granting to the 


Appellant, ** Totas & integras terras & baroniam de N ew Abbey inibi comprehendand. terras baronias decimas 


« aliaque ſubſcript. olim pertinen. beneficio & abbatiæ de New Abbey, &c.———And upon this Charter 


the Appellant was infeoffed in theſe Lands. 


re This Charter contains ſeveral other Lands beſides thoſe reſigned by Sir Robert Spotſwood 3 62 4, to King 


Charles I. which never belonged to the Appellant's Anceſtors, namely, Part of the Property Lands of New- 
Abbey, which belonged to Sir oh Hay, and the Superiority of the Lands of Dunrod, which belonged to the 


Lord Holyroodbcuſe. 15 


Soon after this Charter paſſed, the Reſpondent, (whoſe Eſtate is of about 207. of yearly Rent) and ſeveral 
others, Owners of Lands formerly held of New. Abbey, being undoubtedly entituled under the above Acts, 


to hold of the Crown in chief, applied for and obtained Charters from his Majeſty as their immediate lawful 


. Superior, paying certain Feu- duties formerly payable to the Abbacy, and now payable to the Appellant in Vir- 
tue of his ſaid Charter. „ 8 J SRC 


The preſent Action. 


ority of the Reſpondent's Lands, and conſequently vacating his Charter. 


1oth Dec. 1761, 
Interlocutor of the 
Lord Ordinary. 


indiſputably intituled to hold, ſince the ſeveral Acts of Annexation, _ 


The Appellant after an ineffectual Oppoſition in the Court of Exchequer to the Reſpondent's obtaining 
a Charter from the Crown, brought an Action in the Court of Seſſion for declaring his Right to the Superi- 


The Cauſe coming on before the Lord Alemoore Ordinary, the Reſpondent inſiſted upon his Right of hold- 
ing his Lands of the Crown, in the ſame Manner as all the Vaſſals of annexed Church Lands have been 


The Appellant endeavoured to diſtinguiſh the Lands of New-4bbey from the other Church Lands, inſiſting 


particularly on the Plea of Favour, ariſing from the intended Grants of Reſtitution, by the Signatures 1641 
and 1660, and the Recommendation of the Parliament and Court of Seſſion before mentioned, whence it 


appeared he had Right to be reſtored to his Anceſtor's Eſtate, in the ſame Condition it was poſſeſſed by Sir 


Robert Spotfwood in 1633, and which had been accordingly reſtored to him by the King's Charter in 1742. 


On this firſt State of the Caſe, the Lord Ordinary pronounced the following Interlocutor : © Finds, That as 
e the Charter from the Crown in Favour of the Purſuer Anno 1742, proceeds upon the Narrative of the 
ce Charter 1624, the Signature 1641, the Signature 1661, the Declaration of Parliament 1695, and the De- 
6 cree of the Court of Seſſion 1741, that Charter ought to receive the moſt liberal Conſtruction in order to 


— 


e reſtore. 


* 


His 3's 


, | ee reſtore the Purſuer to the full Right and Title of the Lands and Barony of New- Abbey, Ec. as the ſame 
| * ſtood in the Perſon of Sir Robert Spotſword, the Purſuer's Great Grandfather, in the Year 1634, when he 


reſigned the ſame into the Hands of the Crown, for a Price which was never paid. Finds, That by Vir- 
tue of the Charter 1624, and the Act of Diſſolution 1633, Sir Robert Spot ſwood was, in the Year 16 34, 
intitled to the Superiority of the Lands formerly held o the Abbacy of New-Abbey. Finds, That the 
Act 1699, declaring the Superiorities which pertained to Biſhops to belong to the Crown, ought not to be 
extended to the Superiorities of New-Abbey, in reſpect, that by the Declaration of the Parliament I695, 
it is declared, That the Act 1662, reſtoring Biſhops to their Poſſeſſions as in the Year 1637, did not pre- 
judge the Purſuer's Father; and therefore finds, That the Purſuer is intituled to the Superiority of the 
Detender's Lands in Queſtion, which had confeſſedly been held of the Abbacy of New-Abbey ; and that 


e v9 theſe Lands are in Non-entry, and decerns and declares accordingly.” To which Interlocutor the Lord 
24 Interiocutor of Ordinary adhered, upon a Repreſentation and Anſwer. 
the Lord Ordinary. | 


12h july, 1762. The Reſpondent petitioned the whole Court againſt theſe 
1ft Interlocutor of Appellant having anſwered, the Court of this Date «unanimo 


the whole Lords ap- Lords find James Burnet is entituled to 
pealed from, 


cc 


Interlocutors of the Lord Ordinary, and the 
fly pronounced the following Interlocutor : *The 


= | . ö hold his Lands of the Crown, and therefore aſſoilzie the ſaid De- 
fender, and decern ;” and upon a reclaiming Petition, Anſwer and Reply, 4 Adhered to their former Inter- 

th Dec. 1762. © Jocutor, and refuſed the Deſire of the Petition.“ > WE, 

24 Interiocutor of | | | : 

the whole Lords, 


appealed from. 


a 115 Appellant has thought proper to appeal to your Lordſhips from theſe two Interlocutors, but the Re- 
pondent 


gg humbly hopes, they will be affirmed, and the Appeal diſmiſſed with Coſts, for the following among 
active e e | 


C 


I. All Church Lands were annexed to the Crown, except in a few Particulars, by Act 29, Parl. 
1587, and by Acts q, 10 and 14, Parl. 1633. They were again unalienably annexed to the 
Crown, (Superiority and Property,) and all Grants thereof preceding thoſe Acts declared 
void and null. The Grant therefore of the Lands in Queſtion made by King James to Sir 
_ Robert Spotſwood in 1624, was void, as directly contrary to the Act 1587, whereof the King 
Was ſo ſenſible, that he promiſes to get theſe Lands diſſolved from the general Annexarion, 
by Act of Parliament. An Act paſſed accordingly in 1633, which however diſannexes only 
the Property of theſe Lands, leaving the Superiority ſtill to remain in the Crown, as plainly | 
appears from the Words. Wherever the Act meant to diſannex the Superiority, as in the 
Cale of Dunrod, it does it by expreſs Words: But as to New-Abbey, it ſpeaks only of Lands 
and Barony, which manifeſtly denote a Difference of Intent, as otherwiſe the Words of this 
Act of Diſſolution would have been as broad and comprehenſive as thoſe of the annexing Act 
1587, or of the others which paſſed this ſame Parliament; and Act 1, Parl. 1662, reſtoring 
\ Biſhops to their Patrimony and Rents, as they ſtood in 1637, could not reſtore to the See of 
Edinburgh a Superiority it never had, and which always continued in the Crown. En 


. The Act of Diſſolution is of the Lands and Barory of New-/bey, and Barony being nomen 
|  wniverſilatis includes Superiorities. ; | 


Af. There is a manifeſt Diſtinction between a Barony and a Superiority, the firſt is a Name of 
Juriſdiction, and the laſt of Tenure, nor is there any Iacompatibility between the Ju- 
riſdiction of the Baron over the Tenants of the Barony, with a Right to the Feu-duries, 
and the Tenure of theſe Vaſſals of the Crown in Chief, as appears from the above Act 
f 1706 e | 1 | FE 


Ce. II. Many of the Vaſſals of this Barony acknowledged the Biſhop of Edinburgh as their Supe- 
— .__T1or,, by taking Charters from him between the Reſtoration of Epiſcopacy in 1662, and 
the final Abolition of it at the Revolution. e nes 5 


Ane. It does not thence follow, that the Reſpondent is 27 His Day bound to acknowledge the 
1 Appellant, or any elſe but the King for his Superior. The Vaſlals taking Charters from 

: the Biſhops in thoſe Times, proceeded from the Option given them by Act 53, Parl. 

| 1661, of conſenting to (i. e. recognizing) the Right ſet up under frants, good 
or bad, of Superioritics of Church Lands to Subjects. This Option was given in Eaſe 


of the Vaſſal, but is now out of Doors by the perpetual Annexation of all Superiorities 
- of Church Lands under Act 29, Parl. 1692, which annuls every. ſuch Conſent of the 


Vaſſal. | 
II. Admittipg the Act of Diſſolution to have diſannexed the Superiority as well as Property of 
| theſe Lands, and ſo to have ſubſtantiated Sir Robert Spotſwoog's Grant of 1624, in its utmoſt 
Fxtent, his whole Right paſſed to King Charles I. by the Refignatioa ad remanentiam in 
1634, and fo the Eſtate, abſolutely veſted in the Crown, not to be diveſted on Account of 
the Non-payment of the Purchaſe- Money, which could only make Sir Robert Spotſword a 
Creditor, or give him as ſuch, an equitable Lien upon the Lands to the Amount of the Pur- 
chaſe-Money. The Signatures of 1641 and 1660, plainly prove that the Crown could 
be diveſted of the Eſtate only by an Act of its own, and theretore intended that Act by an 
actual Reſtitution of the Eſtate, which, however, took no Effect. King Chories Vs Annexa- 
tion of theſe Lands to the See of Edinburgh, was either void by the annexing Acts of 1633, 
or good notwithſtanding thoſe Acts. If the firſt, the Superiority remained in the Crown; if 
the ſecond, it was well conveyed to the See of Edinburgh, and was therefore, upon the final 
_ Abolition of Epiſcopacy, forever veſted in the Crown by the Act 1690, which annexes the 


Supa- 


III. 1 


134 
Superiorities appertaining to Biſhops, Deans, and Chapters to the Crown, declaring, “ That 
« jt ſhall not be lawful to interpoſe any other Superior between their Majeſties, and any of 
de theſe Vaſſals who are hereby ordained to hold immediately of their Majeſties in Manner 
« foreſaid. And if any Perſons do in the contrary, all ſuch Deeds are hereby declared to be 
de void and null, even albeit the Vaſſal ſhould conſent thereto.” TIRE | 


he parliamentary Declaration of 1695, and Decree of the Court of Seſſion, 28th June 1740, 
in the Appellant's Favour, cannot influence the preſent Queſtion which relates to the Superi- 


ority or Mode of Tenure only, Icaving the Appellant in full Poſſeſſion of the Feu-dutics and 


other Emoluments. The Parlament 1695 mention only the Act 1662, and ſeem not to have 
duly attended to that of 1690: But however, their Declaration extends only to the Appellant's 
Right to the Lands and Barony, without a Word of the Superiority, or to the Purchaſe-Mo- 
ney and Intereſt, and the Decree goes no farther. Neither of theſe Declarations could ſu— 
perſede the poſitive Annexation of the Superiority (then in the See of Edinburgh) to the 
Crown by the Act 1690, nor did intend it, all they meant being either to help the Appellant 
to his Purchaſe-Money, or to a Reſtitution of his Land, or the beneficial Emoluments, ſuch 
as Feu-duties, Cc. being the ſame as the Land, as was done by the Acts 1633, and after- 


wWards by that of 1706, which leave all the beneficial Intereſts of the Superiority to the Lords 
of Erection, reſerving only the Homage and Tenure to the Crown, TOE 


IV. Ihe Appellant's Charter of 1 742 proceeds upon the ſame Plan, granting only terras & boroniam 


Oh. III. 


FA 


without a Word of the Superiority, and however entitled to a liberal Conſtruction, as in Reſ- 

titution of an ancient Right, yet that goes only to what the Words clearly ſhew was meant to 
paſs, but not to carry any thing by Implication which is foreign to the Words: This would 
be making the King's Grant, to inure to a double Intent, contrary to the Rules of Law. 


In the Caſe of Herriots Hoſpital againſt Hepburn, a ſimilar Judgment to that complained 
of was given by the Court of Seſſion, but reverſed here, 2d June 1715. „5 
The Caſes are widely different. The Barony of Broughton was granted away by the Crown 
before the Act 1587, and expreſly excepted out of that Act, as alſo out of one of thoſe 


in 1633. It was therefore never annexed to the Crown at all, and being out of thoſe 
Acts, was no Object of any of the ſubſequent ones. - 


AL. FORRESTER. | 
HUGH DALRYMPLE. 
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